I N THE SUPREME COURT OF FLORI DA
CASE NO. SCH-1

| NQUI RY CONCERNI NG RE:  JAMES E. HENSON
A JUDGE, NO 03-14

MOTI ON TO STRI KE SPECI AL COUNSEL:=S NOTI CE OF FI LI NG

The Honorabl e Janmes E. Henson, by and through his undersigned
attorney, hereby noves this Court for an Order striking Specia
Counsel s Notice of Filing, and as grounds therefore asserts the
fol | ow ng:

1. On May 3, 2005, alnost seven nonths after the trial in
this case, and long after the Hearing Panel issued its Findings,
Concl usi ons and Reconmendations, the JQC has filed a notice seeking
to introduce an errata sheet prepared by Dr. Al berto Jinmenez into
t he record.

2. As previously asserted in Judge Hensonss Reply, the JQC has
failed to provide this Court with a record citation show ng that
this errata sheet was introduced into evidence or shown to the
Hearing Panel. 1In its Notice of Filing, the JQC once again fails
to provide a record citation establishing that the errata sheet was
i ntroduced into evidence at trial.

3. The fact that Special Counsel filed Dr. Jinenez: deposition
transcript with John Beranek, counsel for the Hearing Panel, al nost
three weeks before the trial on October 12, 2004, fails to
establish that the errata sheet in question was introduced into

evidence at the trial or considered by the Hearing Panel in



reaching its decision

4. In a JQC proceeding, this Court acts in a review capacity

and nmust independently review the record and assess the factua

findi ngs, conclusions, and recommendati ons of the Hearing Panel
In re Graziano, 696 So. 2d 744, 753 (Fla. 1997).

5. Therefore, it is axiomatic that this Court, in its review
capacity, cannot consi der evidence which has never been introduced
into the record.

6. Moreover, pursuant to Rule 21, Florida Judicia
Qualifications Conmm ssion Rules, the Florida Rules of Appellate
Procedure apply to this Courts review of the Hearing Panel:s
Fi ndi ngs, Concl usi ons and Recommendat i ons.

7. The JQC Special Counsel:s attenpt to supplenent the record
at this late date is analogous to a litigant attenpting to add
addi ti onal evidence which was not introduced at trial to the record
on appeal in the appellate court.

8. Although Fla. R App. P. 9.200(f) allows supplenentation

of the record submtted to an appellate court with an item which

was considered by the lower tribunal, it does not permt appellate

parties to supplenent the record with new evidence or to correct
i nadequacies in the record which result fromthe failure of a party
to make a record before the lower tribunal. Poteat v. Quardi anship
of Poteat, 771 So. 2d 569, 573 (Fla. 4th DCA 2000) (striking notion

to suppl enment the record); Thornber v. Gty of Fort Walton Beach,



534 So. 2d 754 (Fla. 1st DCA 1988) (sane).

9. AThat an appellate court may not consider nmatters outside
the record is so elenental that there is no excuse for an attorney
to attenpt to bring such matters before the court.@ Thornber, 534
So. 2d at 755.

10. The errata sheet is neither nentioned in the transcript
of the trial, nor was it offered or admtted into evidence at
trial.

11. Since there is no evidence that the errata sheet in
guestion was actually introduced into evidence or considered by the
Hearing Panel, there is no legal basis for the JQC to suppl enent
the record with the errata sheet.

12. The JQCs attenpt to inproperly supplenment the record
| ends additional support to Judge Henson=s contention that the JQC
failed to present clear and convincing evidence of his guilt on
Count Two (advising Diana Jinenez to flee the jurisdiction).

WHEREFCORE, the Honorabl e Janes E. Henson respectfully requests
that this Honorable Court enter an Order striking Special Counsel:s
Notice of Filing.
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